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COMMENT ON RECENT CASES 191 

but positive acts of encouragement will effect an estoppel even though 
made in ignorance of the true state of facts. This is apparently the 
English 8 and the prevailing American doctrine. 9 

M. B. K. 

Evidence — Cross-Examination of Character Witness. — The case of 
the People v. Silva * holds that in the cross-examination of a witness 
who has testified to the good reputation of the defendant, it is proper 
to show acts of the defendant inconsistent with the character attributed 
to him by the witness. People v. Mayes 2 is the only case in Califor- 
nia sanctioning this form of question. In all the other cases 3 the ques- 
tion is always as to the report, e. g., "Have you not heard that the 
defendant was arrested for disturbing the peace?" The latter form of 
question is preferable, for the cross-examination is simply for the pur- 
pose of testing the witness' knowledge of the reputation to which he 
has testified, and should not be permitted to be used as a means of at- 
tacking the defendant's character by evidence of specific wrongful 
acts. 4 A. M. K. 

Evidence' — Presumptions. — We are not accustomed to look upon 
the German courts as entangled in the meshes of precedent. Decided 
cases are seldom referred to and then only for the reasoning. No ar- 
tificial weight is given to the reasoning because contained in a judicial 
opinion. The principle governs, not the case. Yet this freedom ap- 
pears to be too restricted to satisfy a certain group in Germany. The 
contention of this group is that principles lack "play in the joints"; 
that their application to particular cases results in unnecessary injus- 
tice. Their demand is for a free law movement where the gaps in 
the law will not be filled by stretching the nearest principle but by 
putting the judge in the position of a legislator to do what is right 
in the particular case under all the circumstances. 1 



8 Freeman v. Cook (1848), 2 Ex. Rep. 654; Slim v. Coucher (1860), 1 
De Gex, F. & J. 518; Burrowes v. Lock (1805), 10 Ves. 470; Hobbs v. 
Norton (1682), 1 Vern. 137, 2 Ch. Ca. 128; Hunsden v. Cheyney (1891), 
2 Vern. 150. 

9 Accord: Beardsley v. Foote (1863), 14 Ohio St. 414; Raley v. Wil- 
liams (1880), 73 Mo. 310; Longworth v. Ashlin (1891), 106 Mo. 155, 17 
S. W. 294; New York cases, supra 1 & 2; Pa. cases, supra 7; Kuhl v. 
The Mayor and Chancellor of Jersey City (1872), 23 N. J. Eq. 84. 

Contra: Gjerstaden et al v. Hartzell (1900), 9 N. D. 268, 83 N. W. 
230 Dorlarque et al. v. Cress et al. (1874), 71 111. 380; Henshaw et al. v. 
Bissel (1873), 85 U. S. 255, 21 L. Ed. 835. 

1 (Oct. 15, 1912), 15 Cal. App. Dec. 454. 

2 (1896) 113 Cal. 618, 45 Pac. 860. 

3 People v. Ah Lee Doon (1893), 97 Cal. 171, 31 Pac. 933; People v. 
Moran (1904), 144 Cal. 62, 77 Pac. 777; People v. Perry (1904), 144 Cal. 
748, 78 Pac. 284; People v. Weber (1906), 149 Cal. 325, 86 Pac. 71. 

4 Jones on Evidence, Sec. 864; Wigmore on Evidence, Sec. 988. 
1 74 Central Law Journal, 267. 



